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COMMENT ON CASES 169 

state of facts like that out of which it has arisen, it will not be 
brought into conflict with the prior authority. However, it may 
be added that that authority, being only dictum, is of little persuasive 
power compared to the vigorously argued principles presented in 
the opinions in the principal case. 

A. B. M. 



Equity: Mandatory Injunction for Removal of Encroach- 
ments on Land: Code Pleading: Res Ad.tudicata — A state of 
facts often occurs where the defendant has erected a structure 
which encroaches on the plaintiff's land. The plaintiff then has 
three possible legal remedies. 1 1. He may remove the encroach- 
ment and sue the defendant for expenses incurred. The objection 
to this is that the plaintiff himself is required to advance the 
necessary money. 2. He may seek damages in successive trespass 
actions. The objection to this is that it will give rise to a multi- 
plicity of suits. 3. He may sue in ejectment. The objection to 
this is that the sheriff may be unable to carry out the decree 
ordering the defendant to vacate and restore possession to the 
plaintiff. 2 When the foregoing legal remedies are shown to be 
inadequate, the weight of authority is that equity will grant a 
mandatory injunction, directly placing the obligation to remove 
on the one who caused the encroaching structure. 3 But the case 
of Rothaermel v. Amerige* clearly brings out a distinct qualification 
of the above rule to the effect that equity will not grant a man- 
datory injunction where the owner seeking the removal of the 
offending object has suffered no substantial injury and the in- 
junction will impose a heavy burden on a defendant who has 
acted in good faith. While this qualification seems to be generally 



*5 Potneroy, Equity Jurisprudence (4th ed.) p. 4359 et seq., §1921. 

2 Hahl v. Sugo (1901) 169 N. Y. 109, 62 N. E. 135, 61 L. R. A. 226, 88 Am. 
St. Rep. 539. 

8 Supra, n. 1; High, Law of Injunctions (4th ed.), p. 679, § 708; Herr- 
man v. Hartwood Holding Co. (1920) 193 App. Div. 115 (N. Y.), 183 N. 
Y. Supp. 402 (wall) ; Hirschberg v. Flusser (1917) 87 N. J. Eq. 588, 101 
Atl. 191 (foundation wall) ; Tice v. Shangle (1917) 182 Iowa 601, 164 N. W. 
246; Kershishian v. Johnson (1911) 210 Mass. 135, 96 N. E. 56, 36 L. R. A. 
(N. S.) 402 (foundation wall) ; Baugh v. Bergdoll (1910) 227 Pa. St. 420, 
76 Atl. 207 (wall) ; Smoot v. Heyl (1910) 34 App. D. C. 480 (bay window) ; 
Long v. Ragan (1902) 94 Md. 462, 51 Atl. 181 (house) ; Hahl v. Sugo 
(1901) 169 N. Y. 109, 114, 62 N. E. 135, 61 L. R. A. 226, 88 Am. St. Rep. 
539 (dictum on wall) ; Mulrein v. Weisbecker (1899) 37 App. Div. (N. Y.) 
545, 56 N. Y. S. 240 (wall) ; Harrington v. McCarthy (1897) 169 Mass. 492, 
48 N. E. 278 (overhanging eaves) ; Ryan v. Schwartz (1896) 94 Wis. 403, 
69 N. W. 178 (house); Pile v. Pedrick (1895) 167 Pa. St. 296, 31 Atl. 646, 
46 Am. St. Rep. 677 (foundation wall) ; Proprietors of Maine Wharf v. 
Proprietors of Customhouse Wharf (1892) 85 Me. 175, 27 At!. 93 (wharf) ; 
Baron v. Korn (1891) 127 N. Y. 224, 27 N. E. 804 (foundation wall); 
Wheelock v. Noonan (1888) 108 N. Y. 179, 15 N. E. 67, 2 Am. St. Rep. 405 
(stones); Creely v. Bay State Brick Co. (1870) 103 Mass. 514 (causeway). 

* (November 21, 1921) 36 Cal. App. Dec. 749 (petition for rehearing 
denied, January 19, 1922). 
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adopted both in California and elsewhere, 5 it calls to attention 
some problems regarding substantial injury as a basis for granting 
mandatory injunctions. 

Has the suitor in equity a substantial right to an injunction 
if an interest in land is injured, regardless of the possibility of 
greater injury being done to the defendant, or is the granting of 
an injunction here to be, considered as a matter of grace and not 
of right? Where do the courts draw the line? How do they 
determine the extent to which the plaintiff shall give way where 
the right of eminent domain does not exist? 

In the principal case, 6 where the owner seeking the removal 
of the encroachment had suffered no substantial injury and the 
injunction would have imposed a heavy burden on the defendant 
who had acted in good faith, the plaintiff was denied a mandatory 
injunction. A like result was reached in Clough v. Healy Com- 
pany 7 as to interference with an easement of way. It appears 
that a similar rule is applied as to the issuing of injunctions 
against nuisances. No injunction will be granted where there is 
no substantial injury to the complainant's estate. 8 

Another point in the case of Rothaermel v. Amerige" is worthy 
of mention. The plaintiff had first sued in ejectment and was 
given relief, but the sheriff was unable to carry out the judgment 
restoring possession to the plaintiff. The plaintiff then sought a 
mandatory injunction. It seems to have been well settled since 
the case of Hahl v. Sugo 10 that under the reformed code pro- 
cedure, previous recovery of legal relief bars subsequent recovery 
of equitable relief based on the same cause of action. 11 The Cali- 
fornia court, however, by way of dictum and without citation of 



« 14 R. C. L. 317, § 15; 19 C. J. 997, §258; Clough v. Healy Co. (1921) 
35 Cal. App. Dec. 536, 200 Pac. 378 (right of way) ; Coombs v. Lenox Realty 
Co. (1913) 111 Me. 178, 88 Atl. 477, 47 L. R. A. (N. S.) 1085 (overhanging 
wall) ; Bochterle v. Saunders (1913) 36 R. I. 39, 88 Atl. 803, 806 (encroach- 
ment which the defendant had agreed to remove from right of way) ; Cobb 
v. Mass. Chemical Co. (1901) 179 Mass. 423, 60 N. E. 790 (mill race); 
Lynch v. Union Institution for Savings (1893) 159 Mass. 306, 309 (and 
cases there cited), 34 N. E. 364, 20 L. R A. 842 (basement) ; Hunter v. 
Carroll (1888) 64 N. H. 572, IS Atl. 17, Ames' Cases on Equity, p. 529 
(houses). But in the case of Pile v. Pedrick (1895) 167 Pa. St. 296, 31 
Atl. 646, 46 Am. St. Rep. 677, a mandatory injunction was allowed to compel 
the removal of a foundation wall encroachment of about one and three- 
eighths inches, although the encroachment was unintentional and the result 
of an error of the defendant's surveyor in locating the line, and notwith- 
standing the defendant's offer to make the wall a party wall and to give the 
plaintiffs free use of it. Nothing was said as to adequate remedy at law. 

• Supra, n. 4. 

7 Supra, n. 5. 

»Hulbert v. California Portland Cement Co. (1911) 161 Cal. 239, 250, 
118 Pac. 928, 38 L. R. A. (N. S.) 436 (and cases there cited). 

9 Supra, n. 4. 

10 Supra, n. 2. 

"Pomeroy, Code Remedies (4th ed.), p. 27, §16; Carroll v. Bullock 
(1913) 207 N. Y. 567, 101 N. E. 438. 



COMMENT ON CASES 171 

authority, intimates that this proposition is "fairly debatable." 12 
Inasmuch as the injunction point was determinative of the case, it 
would seem preferable to have avoided any statement in deroga- 
tion of the apparently well-settled rule as to res adjudicata. 

C. C. H. 

Mining Law: Relocation by Original Locator Following 
His Failure to Perform Annual Labor — In Rohn v. Iron Chief 
Mining Company 1 the Supreme Court held that the locator of a 
mining claim who has not done any of the development work re- 
quired by the Federal statutes 2 during the calendar year following 
the date of his location could nevertheless immediately at the be- 
ginning of the next year relocate the same claim and obtain title 
thereto under such relocation. The court followed what it held to 
be the weight of precedent. 8 The court also cited cases where relo- 
cations by the original locator, or one of several locators, have been 
recognized. 4 

The court considered Judge Lindley's criticism 8 that to allow 
the original locator to relocate, after failing to perform the annual 
labor required by the Federal statute, would be in direct violation 
of the spirit and intent of the statute, enabling him to take advan- 
tage of his own dereliction, but refused to follow Judge Lindley's 
conclusion for the reason that the statute expressly provides that 
upon failure to perform the annual labor the mining claim "shall 
be open to relocation as if no location of the same had ever been 
made. . . ." The court held that no limitation could be placed on 
this language, which would include the original locator within its 
scope, as well as third parties. The court's conclusion also seems 
to be partially based upon the statement that the "main purpose" of 



» Supra, n. 4, p. 7S1. 

* (Aug. 24, 1921) 62 Cal. Dec. 230, 200 Pac. 644. 

"§2324 U. S. Rev. Stats., 3976 Barnes' Fed. Code, Act of Jan. 22, 1880, 
21 U. S. Stats, at L., 6 Fed. Stats. Ann. 2nd ed. 533, U. S. Comp. Stats. 
§4620. 

» Warnock v. DeWitt (189S) 11 Utah 324, 40 Pac. 205; Legoe v. Chicago 
Fishing Co. (1901) 24 Wash. 175, 64 Pac. 141. 

* Conway v. Hart (1900) 129 Cal. 480, 62 Pac. 44; McCann v. McMillan 
(1900) 129 Cal. 350, 62 Pac. 31 ; Strang v. Ryan (1873) 46 Cal. 34; Thomp- 
son v. Spray (1887) 72 Cal. 528, 14 Pac. 182; Richards v. Wolfing (1893) 
98 Cal. 195, 32 Pac. 971 ; Lockhart v. Johnson (1900) 181 U. S. 510, 45 L. Ed. 
979, 21 Sup. Ct. Rep. 665; Hunt v. Patchen (1888) 13 Sawyer, 304, 35 Fed. 
816; Leedy v. Lehfeldt (1908) 162 Fed. 304, 89 C. C. A. 184; Saunders v. 
Mackey (1885) 5 Mont. 523, 6 Pac. 361. However, none of these cases 
presented the problem where the original locator was relocating to escape 
the performance of assessment work, and rights of third parties locating 
adversely were not involved. Relocation by a relative after failure to do 
assessment work and conveyance to original locator held lawful. Perley v. 
Goar (1921) 195 Pac. 532 (Ariz.). 

•Lindley on Mines §405. Other leading text-writers on the subject of 
mining law agree with Judge Lindley — Costigan on Mining Law, pp. 327, 
331 ; Morrison's Mining Rights, 15th ed., p. 154. See also Emerson v. Akin 
(1914) 26 Colo. App. 40, 140 Pac. 481. 482. 



